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and illegal labour brokerage 

 
 

Following the webinar on illegal labour brokerage that took place on 13 September 2021 and in the light of 
the interest shown by the participants, please find below a short contribution that summarises what was 
discussed during the event. 

The aim is to point out some important elements for those who are interested in labour contracts. 

 

Labour Law issues 

Labour contracts are characterised by the fact that 
the final user of the labour is not the employer 
of the employee (as is the case for the supply of 
labour through employment agencies and for 
posting). Apart from these cases, labour brokerage 
is unlawful. 

One of the constituent elements of the contract is 
the organisation of means and the assumption 
of the business risk by the contractor. 

With regard to the means, it is important to 
consider that the notion includes elements of 
material nature (e.g. equipment) and immaterial 
nature (e.g. contracts - employment relationships) 
of which the contractor must be the owner or have 
the availability and management autonomy. The 
employees must therefore be actually employed 
by the contractor. 

However, not all labour contracts require the use 
of materials, since in many cases the labour aspect 
is predominant. In these cases, the central issue 
will be the organisation of the work and the 
exercise of the typical employer's powers by 
the contractor (including powers of organisation 
and control). 

The client cannot therefore choose the number of 
workers or their personal identity, issue directives, 
define the activities to be carried out on a day-to-
day basis, or directly exercise sanctioning powers. 

With regard to the labour contract, it should be 
noted that it might be useful to put the contract in 
writing, although the law does not require it. 
Otherwise, it could be problematic to identify the 
exact content of the agreement between the  

 

 

parties and to compare it with the execution 
phase. 

With regard to the business risk, the central 
element is the remuneration that must be 
provided for the achievement of the result and not 
regardless of it. Penalties and termination of the 
contract in the event of breach are, on the other 
hand, elements that serve as indicators of the 
authenticity of the contract (elements that must 
exist not only in the genetic phase but also in the 
executive phase). 

It should also be made clear that the lawfulness 
(or unlawfulness) of the contract is 
independent of whether there has been an 
agreement between the parties to break the 
law; in the context of labour law, it is not necessary 
to investigate whether there has been a fraudulent 
agreement and the intention of the parties to 
break the law. 

With regard to sanctions, it should first be clarified 
that a civil action could be started by the worker 
who, formally employed by the contractor, takes 
legal action against the client to ascertain the 
existence of the employment relationship with him 
from the beginning. 

As regards the complaint made by INPS (the 
Italian National Social Walfare Institute), it should 
be noted that INPS, after having carried out 
inspections, could demand the payment of 
contributions which, in whole or in part, have not 
been paid by the contractor. 

Labour Inspectorate may also impose an 
administrative sanction pursuant to Article 18 of 
Legislative Decree 276/2003. 



Fiscal issues  
 
Complaints relating to violations of tax rules 
normally originate from previous findings relating 
to labour or social security issues. In this regard, 
tax authorities generally base their audit activities 
on reports issued by Labour Inspectorate or INPS. 
The detection of irregularities in the labour 
contract may therefore lead to tax objections on 
the part of the client, resulting in the 
reclassification of the transaction as “exempt from 
VAT”. 
 
It is no coincidence that one of the most frequently 
raised complaint is the total non-deductibility of 
the VAT that the client is required to pay to the 
contractor. These findings are often accompanied 
by complaints in IRAP (Italian Regional Tax on 
Productive Activities) matter, since the cost 
sustained is considered a non-deductible 
employee cost for IRAP purposes. 
 
It is necessary, in any case, to make a preliminary 
distinction between complaints which are part of 
alleged fraudulent mechanisms and complaints 
relating to cases which, on the contrary, do not 
suggest the existence of tax fraud in terms of 
objective or subjective non-existence of the 
related transactions. The unlawful supply of 
labour, in fact, is not identical to the case of fraud 
aimed at tax evasion.  
 
In this context, the absence of damage to the 
Treasury plays a predominant role among the 
indicators of the absence of fraud: in this sense, 
the payment of the tax (i) by the client to the 
contractor and (ii) by the contractor to the 
Treasury can only represent an element of primary 
importance in order to exclude the existence of tax 
fraud. 
 
With reference to the sanctions, the milder 
sanction provided for in Article 6, paragraph 6, 
of Italian Legislative Decree No. 471/1997 
should be applied to the unlawful supply of labour 
(provided that it is not fraudulent and does not 
damage the Treasury). This provision would 
mitigate the consequences of the contested 
breach, while preserving the right to deduct. In any  

 
 
event, it should be noted that the current case law 
limits the application of the rule in question only 
to cases where, following a taxable transaction, the 
VAT has been mistakenly paid on the basis of a 
higher rate than that actually due.  
 
As regards the remedies available to the taxpayer 
in order to recover the VAT unduly paid, obviously 
always outside any fraudulent context, it is 
necessary to recall the provision of Article 30-ter 
of the VAT Decree, which allows all parties 
involved in the disputed transaction to restore VAT 
neutrality through the following steps: 
 

1) final assessment by the tax authorities;  
2) refund of undue VAT to the transferee; 
3) application for reimbursement by the 

transferor to the Treasury, within the time 
limit of two years from the date of 
reimbursement. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 

 

 



Criminal issues  

The most recent criminal case law states that in the 
case of unlawful labour contracts the breach 
referred to in Article 2 of Legislative Decree 
74/2000 on invoices for non-existent 
transactions may occur considering that the 
invoice is subjectively non-existent. 

In addition to this, the charge provided for in 
Article 18 of Legislative Decree 276/2003 may 
be raised and may be combined with the 
criminal-tax crime, as well as the hypothesis of 
criminal association which has been challenged 
before the Court in particularly serious cases. 

With regard to fraud to the detriment of the 
State, the most recent judgments exclude 
concurrence with unlawful intermediation, since 
Article 2 already implies fraudulent conduct to the 
detriment of the State, unless there is an additional 
benefit such as the payment of sums by the State. 

It should also be noted that in such cases the 
charge may be extended to the legal person under 
the administrative liability of the entity pursuant to 
Italian Legislative Decree no. 231/2001. 

The crimes occur when there has not been a 
mere mistake in the agreement or execution of 
the contract but there is a fraudulent intention to 
reduce costs. 

The error may concern the use of the client's 
means, the business risk which is not entirely 
borne by the contractor or an incorrect 
segregation of spaces, while the category of 
fraudulence is different. 

 

Elements that do not suggest good faith are 
certainly those that concern the fact of including 
former employees of the client in the labour 
contract, the stable inclusion in the production 
cycle, the fact that the client organises the 
activities of the workers, the fact that the means 
are owned by the client and borne by him also in 
terms of machinery costs (overhauls, repairs). 
What is being investigated is the intent of the 
parties. 

With regard to the individuals who may be 
involved in the criminal proceedings, it is 
necessary to examine the issue of the board of 
directors’ liability, except where there are express 
delegations. In fact, if there is no delegation 
system there is a risk that the whole board will be 
involved. 

What actions should the company take? 

The capacity to set up an effective and efficient 
prevention system therefore becomes essential. 
Consider the issues that have emerged so far in 
the contracting phase and monitor the execution 
phase. A monitoring activity must be carried out 
through the provision of control measures.  

Particularly important is also the issue relating to 
the identification of the contractual counterparty 
according to the anomaly signals set out also in 
the context of the UIF (Financial Intelligence Unit 
for Italy) Communication of November 2020, 
which allows the company to assess the existence 
and reliability of its contractual counterparty.
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